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(ii) The administrator of the fund and Cor-
poration X elect to treat the fund as a quali-
fied settlement fund prior to governmental
approval under the relation-back rule of
paragraph (j)(2) of this section. The adminis-
trator must attach the relation-back elec-
tion statement to the fund’s income tax re-
turn for calendar year 1993, and Corporation
X must attach the election to its original or
amended income tax return for its taxable
year ending October 31, 1993.

(iii) Pursuant to the relation-back elec-
tion, the fund begins its existence as a quali-
fied settlement fund on September 1, 1993,
and Corporation X is treated as transferring
$60 million to the qualified settlement fund
on September 1, 1993, and $50 million on Oc-
tober 1, 1993.

(iv) With respect to these transfers, Cor-
poration X must provide the statement de-
scribed in §1.468B-3(e) to the administrator
of the qualified settlement fund by February
15, 1994, and must attach a copy of this state-
ment to its original or amended income tax
return for its taxable year ending October 31,
1993.

Example 5. Assume the same facts as in Ex-
ample 4, except that the court approves the
settlement on May 1, 1994. The administrator
must attach the relation-back election
statement to the fund’s income tax return
for calendar year 1994, and Corporation X
must attach the election statement to its
original or amended income tax return for
its taxable year ending October 31, 1994. Pur-
suant to this election, the fund begins its ex-
istence as a qualified settlement fund on
January 1, 1994. In addition, Corporation X is
treated as transferring to the qualified set-
tlement fund all amounts held in the fund on
January 1, 1994. With respect to the transfer,
Corporation X must provide the statement
described in §1.468B-3(e) to the administrator
of the qualified settlement fund by February
15, 1995, and must attach a copy of this state-
ment to its income tax return for its taxable
year ending October 31, 1994.

Example 6. Corporation Z establishes a fund
that meets all the requirements of section
468B(d)(2) for a designated settlement fund,
except that Corporation Z does not make the
election under section 468B(d)(2)(F). Al-
though the fund does not qualify as a des-
ignated settlement fund, it is a qualified set-
tlement fund because the fund meets the re-
quirements of paragraph (c) of this section.

Example 7. Corporation X owns and oper-
ates a landfill in State A. State A requires
Corporation X to transfer money to a trust
annually based on the total tonnage of mate-
rial placed in the landfill during the year.
Under the laws of State A, Corporation X
will be required to perform (either itself or
through contractors) specified closure activi-
ties when the landfill is full, and the trust
assets will be used to reimburse Corporation
X for those closure costs. The trust is not a
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qualified settlement fund because it is estab-
lished to secure the liability of Corporation
X to perform the closure activities.

[T.D. 8459, 57 FR 60989, Dec. 23, 1992; 58 FR
7865, Feb. 10, 1993, as amended by T.D. 9249, 71
FR 6201, Feb. 7, 2006]

§1.468B-2 Taxation of qualified settle-
ment funds and related administra-
tive requirements.

(a) In general. A qualified settlement
fund is a United States person and is
subject to tax on its modified gross in-
come for any taxable year at a rate
equal to the maximum rate in effect
for that taxable year under section
1(e).

(b) Modified gross income. The ‘‘modi-
fied gross income’ of a qualified settle-
ment fund is its gross income, as de-
fined in section 61, computed with the
following modifications—

(1) In general, amounts transferred to
the qualified settlement fund by, or on
behalf of, a transferor to resolve or sat-
isfy a liability for which the fund is es-
tablished are excluded from gross in-
come. However, dividends on stock of a
transferor (or a related person), inter-
est on debt of a transferor (or a related
person), and payments in compensation
for late or delayed transfers, are not
excluded from gross income.

(2) A deduction is allowed for admin-
istrative costs and other incidental ex-
penses incurred in connection with the
operation of the qualified settlement
fund that would be deductible under
chapter 1 of the Internal Revenue Code
in determining the taxable income of a
corporation. Administrative costs and
other incidental expenses include state
and local taxes, legal, accounting, and
actuarial fees relating to the operation
of the qualified settlement fund, and
expenses arising from the notification
of claimants and the processing of
their claims. Administrative costs and
other incidental expenses do not in-
clude legal fees incurred by, or on be-
half of, claimants.

(3) A deduction is allowed for losses
sustained by the qualified settlement
fund in connection with the sale, ex-
change, or worthlessness of property
held by the fund to the extent the
losses would be deductible in deter-
mining the taxable income of a cor-
poration under section 165 (f) or (g),
and sections 1211(a) and 1212(a).
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(4) A deduction is allowed for the
amount of a net operating loss of the
qualified settlement fund to the extent
the loss would be deductible in deter-
mining the taxable income of a cor-
poration under section 172(a). For pur-
poses of this paragraph (b)(4), the net
operating loss of a qualified settlement
fund for a taxable year is the amount
by which the deductions allowed under
paragraphs (b)(2) and (b)(3) of this sec-
tion exceed the gross income of the
fund computed with the modification
described in paragraph (b)(1) of this
section.

(c) Partnership interests held by a
qualified settlement fund on February 14,
1992—(1) In general. For taxable years
ending prior to January 1, 2003, a quali-
fied settlement fund that holds a part-
nership interest it acquired prior to
February 15, 1992, is allowed a deduc-
tion for its distributive share of that
partnership’s items of loss, deduction,
or credit described in section 702(a)
that would be deductible in deter-
mining the taxable income (or in the
case of a credit, the income tax liabil-
ity) of a corporation to the extent of
the fund’s distributive share of that
partnership’s items of income and gain
described in section 702(a) for the same
taxable year. For purposes of this para-
graph (c)(1), a distributive share of a
partnership credit is treated as a de-
duction in an amount equal to the
amount of the credit divided by the
rate described in paragraph (a) of this
section.

(2) Limitation on changes in partner-
ship agreements and capital contribu-
tions. For purposes of paragraph (c)(1)
of this section, changes in a qualified
settlement fund’s distributive share of
items of income, gain, loss, deduction,
or credit are disregarded if—

(i) They result from a change in the
terms of the partnership agreement on
or after December 18, 1992, or a capital
contribution to the partnership on or
after December 18, 1992, unless the
partnership agreement as in effect
prior to December 18, 1992, requires the
contribution; and

(ii) A principal purpose of the change
in the terms of the partnership agree-
ment or the capital contribution is to
circumvent the limitation described in
paragraph (c¢)(1) of this section.

§1.468B-2

(d) Distributions to transferors and
claimants. Amounts that are distrib-
uted by a qualified settlement fund to,
or on behalf of, a transferor or a claim-
ant are not deductible by the fund.

(e) Basis of property transferred to a
qualified settlement fund. A qualified
settlement fund’s initial basis in prop-
erty it receives from a transferor (or
from an insurer or other person on be-
half of a transferor) is the fair market
value of that property on the date of
transfer to the fund.

(f) Distribution of property. A qualified
settlement fund must treat a distribu-
tion of property as a sale or exchange
of that property for purposes of section
1001(a). In computing gain or loss, the
amount realized by the qualified settle-
ment fund is the fair market value of
the property on the date of distribu-
tion.

(g) Other taxes. The tax imposed
under paragraph (a) of this section is in
lieu of any other taxation of the in-
come of a qualified settlement fund
under subtitle A of the Internal Rev-
enue Code. Thus, a qualified settlement
fund is not subject to the alternative
minimum tax of section 55, the accu-
mulated earnings tax of section 531, the
personal holding company tax of sec-
tion 541, or the maximum capital gains
rate of section 1(h). A qualified settle-
ment fund is, however, subject to taxes
that are not imposed on the income of
a taxpayer, such as the tax on transfers
of property to foreign entities under
section 1491.

(h) Denial of credits against tax. The
tax imposed on the modified gross in-
come of a qualified settlement fund
under paragraph (a) of this section may
not be reduced or offset by any credits
against tax provided by part IV of sub-
chapter A of chapter 1 of the Internal
Revenue Code.

(1) [Reserved]

(j) Taxable year and accounting meth-
od. The taxable year of a qualified set-
tlement fund is the calendar year. A
qualified settlement fund must use an
accrual method of accounting within
the meaning of section 446(c).

(k) Treatment as corporation for pur-
poses of subtitle F. Except as otherwise
provided in §1.468B-5(b), for purposes of
subtitle F of the Internal Revenue
Code, a qualified settlement fund is
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treated as a corporation and any tax
imposed under paragraph (a) of this
section is treated as a tax imposed by
section 11. Subtitle F rules that apply
to qualified settlement funds include,
but are not limited to—

(1) A qualified settlement fund must
file an income tax return with respect
to the tax imposed under paragraph (a)
of this section for each taxable year
that the fund is in existence, whether
or not the fund has gross income for
that taxable year.

(2) A qualified settlement fund is in
existence for the period that—

(i) Begins on the first date on which
the fund is treated as a qualified settle-
ment fund under §1.468B-1; and

(ii) Ends on the earlier of the date
the fund—

(A) No longer satisfies the require-
ments of §1.468B-1; or

(B) No longer has any assets and will
not receive any more transfers. (See
paragraph (m) of this section for proce-
dures for the prompt assessment of
tax.)

(3) The income tax return of the
qualified settlement fund must be filed
on or before March 15 of the year fol-
lowing the close of the taxable year of
the qualified settlement fund unless
the fund is granted an extension of
time for filing under section 6081. The
return must be made by the adminis-
trator of the qualified settlement fund.
The ‘‘administrator’” (which may in-
clude a trustee if the qualified settle-
ment fund is a trust) of a qualified set-
tlement fund is, in order of priority—

(i) The person designated, or ap-
proved, by the governmental authority
that ordered or approved the fund for
purposes of §1.468B-1(c)(1);

(ii) The person designated in the es-
crow agreement, settlement agree-
ment, or other similar agreement gov-
erning the fund;

(iii) The escrow agent, custodian, or
other person in possession or control of
the fund’s assets; or

(iv) The transferor or, if there are
multiple transferors, all the trans-
ferors, unless an agreement signed by
all the transferors designates a single
transferor as the administrator.

(4) The administrator of a qualified
settlement fund must obtain an em-
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ployer identification number for the
fund.

(5) A qualified settlement fund must
deposit all payments of tax imposed
under paragraph (a) of this section (in-
cluding any payments of estimated
tax) with an authorized government de-
positary in accordance with §1.6302-1.

(6) A qualified settlement fund is sub-
ject to the addition to tax imposed by
section 66565 in the case of an under-
payment of estimated tax computed
with respect to the tax imposed under
paragraph (a) of this section. For pur-
poses of section 6655(g)(2), a qualified
settlement fund’s taxable income is its
modified gross income and a transferor
is not considered a predecessor of a
qualified settlement fund.

(1) Information reporting and with-
holding requirements—(1) Payments to a
qualified settlement fund. Payments to a
qualified settlement fund are treated
as payments to a corporation for pur-
poses of the information reporting re-
quirements of part III of subchapter A
of chapter 61 of the Internal Revenue
Code.

(2) Payments and distributions by a
qualified settlement fund—@i) In general.
Payments and distributions by a quali-
fied settlement fund are subject to the
information reporting requirements of
part III of subchapter A of chapter 61 of
the Internal Revenue Code (Code), and
the withholding requirements of sub-
chapter A of chapter 3 of subtitle A and
subtitle C of the Code.

(ii) Special rules. The following rules
apply with respect to payments and
distributions by a qualified settlement
fund—

(A) A qualified settlement fund must
make a return for, or must withhold
tax on, a distribution to a claimant if
one or more transferors would have
been required to make a return or
withhold tax had that transferor made
the distribution directly to the claim-
ant;

(B) For purposes of sections 6041(a)
and 6041A, if a qualified settlement
fund makes a payment or distribution
to a transferor, the fund is deemed to
make the payment or distribution to
the transferor in the course of a trade
or business;

(C) For purposes of sections 6041(a)
and 6041A, if a qualified settlement
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fund makes a payment or distribution
on behalf of a transferor or a claimant,
the fund is deemed to make the pay-
ment or distribution to the recipient of
that payment or distribution in the
course of a trade or business;

(D) With respect to a distribution or
payment described in  paragraph
(1)(2)({1)(C) of this section and the in-
formation reporting requirements of
part III of subchapter A of chapter 61 of
the Internal Revenue Code, the quali-
fied settlement fund is also deemed to
have made the distribution or payment
to the transferor or claimant.

(m) Request for prompt assessment. A
qualified settlement fund is eligible to
request the prompt assessment of tax
under section 6501(d). For purposes of
section 6501(d), a qualified settlement
fund is treated as dissolving on the
date the fund no longer has any assets
(other than a reasonable reserve for po-
tential tax liabilities and related pro-
fessional fees) and will not receive any
more transfers.

(n) Examples. The following examples
illustrate the rules of this section:

Example 1. On June 30, 1993, a United States
federal district court approves the settle-
ment of a lawsuit under which Corporation X
must transfer $10,833,000 to a qualified settle-
ment fund on August 1, 1993. The $10,833,000
includes $10 million of damages incurred by
plaintiffs on October 1, 1992, and $833,000 of
interest calculated at 10 percent annually
from October 1, 1992, to August 1, 1993. The
$833,000 of interest is not a payment to the
qualified settlement fund in compensation
for a late or delayed transfer to the fund
within the meaning of paragraph (b)(1) of
this section because the payment of
$10,833,000 to the fund is not due until August
1, 1993.

Example 2. Assume the same facts as in Ex-
ample 1 except that the settlement agree-
ment also provides for interest to accrue at
a rate of 12 percent annually on any amount
not transferred to the qualified settlement
fund on August 1, 1993, and the only transfer
Corporation X makes to the fund is
$11,374,650 on January 1, 1994. The additional
payment of $541,650 ($11,374,650 paid on Janu-
ary 1, 1994, less $10,833,000 due on August 1,
1993) is a payment to the qualified settle-
ment fund in compensation for a late or de-
layed transfer to the fund within the mean-
ing of paragraph (b)(1) of this section.

[T.D. 8459, 57 FR 60991, Dec. 23, 1992; 58 FR
7865, Feb. 10, 1993]

§1.468B-3

§1.468B-3 Rules
transferor.

(a) Transfer of property—(1) In general.
A transferor must treat a transfer of
property to a qualified settlement fund
as a sale or exchange of that property
for purposes of section 1001(a). In com-
puting the gain or loss, the amount re-
alized by the transferor is the fair mar-
ket value of the property on the date
the transfer is made (or is treated as
made under §1.468B-1(g)) to the quali-
fied settlement fund. Because the
issuance of a transferor’s debt, obliga-
tion to provide services or property in
the future, or obligation to make a
payment described in §1.461-4(g), is
generally not a transfer of property by
the transferor, it generally does not re-
sult in gain or loss to the transferor
under this paragraph (a)(1). If a person
other than the transferor transfers
property to a qualified settlement
fund, there may be other tax con-
sequences as determined under general
federal income tax principles.

(2) Anti-abuse rule. The Commissioner
may disallow a loss resulting from the
transfer of property to a qualified set-
tlement fund if the Commissioner de-
termines that a principal purpose for
the transfer was to claim the loss and—

(i) The transferor places significant
restrictions on the fund’s ability to use
or dispose of the property; or

(ii) The property (or substantially
similar property) is distributed to the
transferor (or a related person).

(b) Qualified appraisal requirement for
transfers of certain property—(1) In gen-
eral. A transferor must obtain a quali-
fied appraisal to support a loss or de-
duction it claims with respect to a
transfer to a qualified settlement fund
of the following types of property—

(i) Nonpublicly traded securities (as
defined in §1.170A-13(c)(7)(ix)) issued by
the transferor (or a related person);
and

(ii) Interests in the transferor (if the
transferor is a partnership) and in a
partnership in which the transferor (or
a related person) is a direct or indirect
partner.

(2) Provision of copies. The transferor
must provide a copy of the qualified ap-
praisal to the administrator of the
qualified settlement fund no later than
February 15 of the year following the

applicable to the
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